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THE ALASKAN BOUNDARY-ITS PRACTI- 
CABILITY AND COST. 

BY THOMAS HODGUNS, JUDGE OF THE ADMIRALTY COURT, CANADA. 



The Alaskan-Boundary Tribunal having, by answering certain 
questions, given its interpretation of the third and fourth articles 
of the Anglo-Eussian Treaty of 1825 which defined the Alaska- 
Canada international boundary, it now becomes important to 
consider whether the boundary line described in the fourth article 
and in the answer to the fifth question, is practicable, as an 
engineering work, by staking it out and erecting monuments on 
the ground; or is financially reasonable as to its cost. 

The third article of the Treaty provided that, after leaving the 
Portland Channel and the 56th degree of north latitude, " the 
line of demarcation shall follow the crest (crete) of the mountains 
situated parallel to the coast as far as the 141st degree of west 
longitude." 

The fourth article prescribed conditional limitations to this 
boundary line as follows : 

" With reference to the line of demarcation laid down in the pre- 
ceding article, it is understood, first, that the island called Prince of 
Wales Island shall belong wholly to Russia; second, that wherever the 
crest of the mountains, which extend in a direction parallel to the coast 
from the 56th degree of north latitude to the point of intersection of 
the 141st degree of west longitude, shall prove to be at a distance of 
more than ten marine leagues from the Ocean, the limit between the 
British possessions and the strip of coast which is to belong to Russia 
as above mentioned, shall be formed by a line parallel to the sinuosities 
of the coast, and which shall never exceed the distance of ten marine 
leagues therefrom." 

Tersely paraphrased, the article may be read thus: 

" Wherever the crest of the mountains which extend in a direction par- 
allel to the coast . . . shall prove to be at a distance of more than ten 
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marine leagues from the Ocean, . . . the line parallel to the sinuosities 
of the coast shall never exceed the distance of ten marine leagues there- 
from." 

The fifth question founded on the said article and proposed to 
the Tribunal reads: 

" In extending the line of demarcation from the point on the parallel 
of the 56th degree of north latitude, following the crest of the mountains 
situated parallel to the coast until its intersection with the 141st degree 
of longitude west of Greenwich, subject to the condition that if such line 
should anywhere exceed the distance of ten marine leagues from the 
Ocean, then the boundary between the British and Russian possessions 
should be formed by a line parallel to the sinuosities of the coast, and 
distant therefrom more than ten marine leagues, was it the intention 
and meaning of the said Convention of 1825 that there should remain 
in the exclusive possession of Russia a continuous fringe, or strip, of 
coast on the mainland, not exceeding ten marine leagues in width, sep- 
arating the British possessions from the bays, ports, inlets, havens and 
waters of the Ocean, and extending from the said point of the 56th de- 
gree of latitude north to a point where such line of demarcation should 
intersect the 141st degree of longitude west of Greenwich?" 

Compared with the text of the Treaty, the recital may pass; 
but the question introduces a new expression, not in the Treaty, 
nor a fair paraphrase of its terms: "Bays, ports, inlets, havens 
and waters of the Ocean." Had the question used the expression, 
"separating the British Possessions from the territorial waters 
indenting the coast of the mainland " ; or " was it the intention 
and meaning of the said Convention of 1825 that the expression 
' sinuosities of the coast ' should include such territorial waters as 
bays, ports, inlets, havens and waters indenting the coast of the 
mainland," the difficulties of giving an intelligible and legal 
meaning to the question in a simply affirmative answer would 
have been materially lessened. 

International Law, being a science, has certain terms of art, 
such as " ocean," " coast," " bay," " shore," etc., which have now 
universally recognized and well-understood political meanings 
among nations when used in their international treaties, — though 
they may differ in some cases from their geographical meanings. 
But, without at present further criticising the form of the ques- 
tion, it would appear that the majority of the Tribunal, by their 
answer to the fifth question, decided that " ocean " was to be the 
base line for the measurement of the inland width of the strip, or 
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fringe, of coast; and the practical question now to be considered is, 
How and where will the engineer or surveyor find the fixed points 
of his base line along the 500 miles of coast, so as to stake inland 
a sinuous boundary line "parallel to the sinuosities" of such 
base line, and so that the inland international boundary line shall 
be such a fairly marked counterpart of the sinuosities of the 
ocean base line, that neither nation shall gain or lose territory 
which an inaccurate inland measurement might awaTd. 

If, then, the "ocean" of the question is the governing base 
line, International Law must be appealed to for the recognized 
meaning of that term. 

The sea water along the coast of a country is not, according to 
that law, " ocean " ; nor are the rocks or shoals along such coast 
the points where the " ocean " is found. By that law, the " low- 
water mark " of the tidal sea along the coast is the primary factor 
in determining where ocean begins. A marine league seaward 
from low-water mark is the marine belt of " territorial water " 
which is part of the maritime territory, and subject to the sover- 
eignty, of the nation owning the coast. Outside that marine 
league, or belt, of territorial water is the "ocean," which is the 
common highway for the ships of all nations, and is subject to no 
sovereignty. " Ocean " being made the base line from which the 
inland width of the ten-marine-league strip of coast is to be 
measured, it follows that all along the strip of coast, the " low- 
water mark " must be ascertained, and from it an inland distance 
of nine marine leagues must be accurately (if possible) ascer- 
tained; for, as the Treaty prescribes that the inland width of the 
strip of coast shall never exceed "ten marine leagues from the 
ocean," the one league of " territorial water " and the nine inland 
leagues from "low-water mark," make the ten marine leagues 
prescribed. That prescribed inland width must be scientifically 
ascertained and staked along the interior land, as engineers or 
surveyors would be bound to do, if they were surveying and stak- 
ing a similar sinuous dividing line between two adjoining farms 
of a prescribed and parallel inland width from a similarly fixed 
sinuous base line, or low-water mark, along an ocean coast, bay 
shore or river bank. How the base line of low-water mark along 
the 500 miles of ocean or seacoast can be ascertained, must be left 
to the investigation of experts. At present it would seem to be 
an engineering impossibility. 
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The same difficulties would nave to be encountered by the 
engineers and surveyors if the nature-made coast-line of the main- 
land had been declared to be the base line from which the inland 
width of the strip of coast was to be staked. The " sinuosities of 
the coast" would have to be reproduced on the inland territory 
along which the international boundary line should be staked. 

This view is sustained by the opinion of Mr. Dall, one of the 
engineering experts employed by the United States to report on 
the practicability of marking on the ground the international 
boundary line described in the Treaty of 1825, "parallel to the 
sinuosities of the coast." He reported as follows : 

" In short, the summit of the mountains is wholly impracticable. We 
may then fall back on the line ' parallel to the windings (sinuosities) 
of the coast.' Let any one with a pair of drawing compasses having one 
leg a pencil point, draw this line on the United States Coast Survey Map 
of Alaska (No. 960 of 1884) . The result is sufficient to condemn it. Such 
a line could not be surveyed; it crosses itself in many places, and in- 
dulges in myriads of knots and triangles. The line actually drawn as 
the boundary on that map omits these intricacies, and is intended mere- 
ly as an approximation. It would be subject to almost insuperable dif- 
ficulties for the surveyor, simplified as it is, and the survey would cost 
more than the whole territory cost originally. These are the false geo- 
graphical assumptions on which the language of the Treaty was based, 
and are the difficulties they offer when it is proposed to realize by survey 
the verbal boundary." 

And as to the mountain-crest boundary, he said: 

" Shall we skip this way or that with our zigzag boundary, impossible 
to survey, except at a fabulous expense, and a half -century of labor!" 

Mr. Secretary Bayard also stated, in a despatch to the Amer- 
ican Ambassador in London, his opinion that the line traced on 
the Coast Survey Map was " as conjectural and theoretical as was 
the mountain-summit line traced by Vancouver " ; and he added : 

" The line is, in fact, such a line as it is next to impossible to survey 
through a mountainous region, and its actual location there by a Sur- 
veying Commission would be nearly as much a matter of conjecture as 
tracing it on paper with a pair of dividers." 

The impracticability of staking on the inland side of the strip 
of coast such a sinuous or zigzag boundary line, was judicially 
affirmed by one of the State Supreme Courts when adjudicating 
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upon a similar expression to that used in the Treaty of 1825: 
" ten leagues from and parallel with the coast." The Court 
said: 

" How can this line be drawn parallel to the natural coast, which hag 
every imaginable curvature and sinuosity! After the whole country is 
surveyed, it may not be an entire impossibility to trace, — upon a map 
at least — the counterpart of the coast-line, however irregular and diversi- 
fied. But can any one imagine that a Government would require, or at- 
tempt, such a line in a wilderness, for either political purposes, or for 
fixing the boundaries of property? It would require more numerous mon- 
uments and landmarks to ascertain its position than perhaps any other 
line ever drawn upon the face of the globe. Could any officer, or citizen, 
ever know with precision when he had passed the boundary; or could 
not an offender by dodging from post to pillar, or if he took a straight 
course, be in and out of the boundary one hundred times a day? Sup- 
pose every league of land was to have on its inland side curves corre- 
sponding to its curved coast boundary, the confusion and uncertainty of 
boundaries would be intolerable, and, of course, would never be per- 
mitted. The surveyors had no time for an operation almost impracticable 
in itself, and which, if completed, would have been preposterous as a line 
of boundary."* 

During -the argument before the Tribunal, a tracing was pre- 
sented, indicating how the inland line of the boundary " parallel 
to the sinuosities of the coast," would have to be staked out and 
marked by monuments on the mountains or rolling land along the 
500 miles of the strip of coast, showing, as stated by Mr. Dall, 
the "myriads of knots and triangles" it would make on the 
ground. Lord Alverstone, while admitting in his published judg- 
ment the practical difficulties of marking the actual localities of 
the Treaty-prescribed boundary line, said that, if, shortly after 
the Treaty, Great Britain and Eussia had proceeded to draw or 
mark the boundary line, "the difficulties, and in certain events, 
the impossibilities of drawing a boundary in strict accordance 
with the Treaty, would have been made evident." And " to draw 
the boundary in accordance with paragraph 2 of Article IV. of the 
Treaty, I believe that according to the views expressed by both 
the American and British authorities it is impossible to do so." 
He added, however, that, while such impossibilities could not be 
cured by the Tribunal, but only by a new Treaty, "these con- 
siderations, strong, as they are in favor of a just and equitable 
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modification of the original Treaty of 1825, do not, in my opinion, 
enable the Tribunal to put a different construction upon it." 

Prom the estimates furnished by the United States engineers, 
the cost to the United States of marking the Treaty boundary line 
would be about $2,250,000. The estimated cost to Canada has 
been placed at $2,300,000, or a total of $4,550,000, which would 
certainly be exceeded. The length of time likely to be occupied 
in making necessary surveys and erecting the boundary monu- 
ments has been estimated at from seven to nine years. Mr. Dall's 
estimate makes it "a fabulous expense and a half -century of 
labor." 

These considerations may well induce both nations to pause and 
reconsider their positions, and endeavor to find and agree upon a 
more practicable and less expensive boundary. 

The political and geographical term " Ocean " has been given 
to such large bodies of water as the Atlantic Ocean, the Pacific 
Ocean, the Arctic Ocean, the Antarctic Ocean and the Indian 
Ocean. The political and legal expression, "bays, ports, inlets, 
havens and waters of the Ocean," in this fifth question, has created 
a legal difficulty by the use of the words " of the Ocean " ; for 
the term " Ocean " is found in Articles 1, 2, 4, 6 and 10 of the 
Treaty, and must be presumed to have a unit* orm meaning through- 
out the Treaty, as well as in the questions and answers. Had the 
question been worded so as to designate the " territorial waters " 
along the ocean coast of the mainland, as suggested above, it 
would have been a more intelligible paraphrase of the Treaty. 
What, then, in International Law are known as bays and waters 
" of the Ocean " ? The following may suggest the answer : The 
Bay of Fundy, the Bay of Chaleur, Hudson's Bay, Delaware Bay, 
ten miles wide, Chesapeake Bay, twelve miles wide (both of which 
are claimed as "territorial waters" by the United States), the 
Bays of Biscay, Bengal, Korea, Honduras, and others which are 
more than the generally accepted mouth-width of six marine 
miles. New York Harbor and many similar " havens " are types 
of " waters of the ocean." 

Further, the above enumeration imports the doctrine of law 
known as " ejusdem generis " and the rule known as noscitur a 
sociis; and, guided by the meaning applicable to the class of 
" Bays of the Ocean," it would seem logically and legally reason- 
able that the limitation, " of the ocean," should apply to and gov- 
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ern the interpretation to be given to the other enumerated classes 
of " waters of the ocean." 

This fifth question, therefore, does not seem to have been ac- 
curately or scientifically drafted, having regard to the meanings of 
the political terms of the science of International Law; and it 
would seem to leave open questions for further discussion and 
negotiation; or what may be aptly phrased as "the argumentative 
strategy of diplomacy." 

It is reported that the Tribunal signed maps on which boun- 
dary lines were traced. The Treaty of Eeference said nothing 
about maps. The jurisdiction of the Tribunal was limited to giv- 
ing answers to prescribed questions in respect to the true meaning 
and application of Articles III., IV., and V. of the Treaty of 1825 ; 
with power to take into consideration any action of the several 
governments which tended to show the original and effective 
understanding of the parties in respect to the limits of their 
several territorial jurisdictions under the said Treaties of 1825 
and 1867. Any action beyond that jurisdiction would seem to be 
ultra vires. But if such boundary-traced maps are to be treated 
as schedules to the answers, then they must be construed as are the 
schedules to an ordinary statute ; and the rule as to such is that, 
if the enacting part of the statute and the schedules to such statute 
conflict, the schedules must be construed so as to conform to such 
enacting part, and the statutory interpretation must prevail 
against any conflicting wording of the schedules. Therefore, the 
wording of the Treaty and of the answers must prevail against 
the boundary-line maps, should they be found to differ as to the 
inland distance from the base line of the " ocean," or to disregard 
the sinuosities of " low-water mark " along the natural coast. 

The mutual interest and convenience of the peoples of both 
the United States and Canada, in the promotion of trade, and of 
the agricultural and mining industries, as well as in the ad- 
ministration of justice, in the wild and unsettled Alaska-Canada 
territory, disciplined by a loyal and just international amity, 
rather than attempting the construction of an impracticable and 
expensive boundary line, should — now that the Treaty has been 
construed, — dominate both nations, and perhaps lead them to con- 
sider some honorable adjustment or equitable compromise of their 
respective boundary rights in that territory. 

Thomas Hodgins. 



